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I. PROCEDURAL HISTORY

OnJune 11, 1998, La Paloma Generating Company (Petitioner) filed a "Petition for Jurisdictional
Determination” under Public Resources Code (PRC) section 25540.6. Petitioner sought
clarification of certain provisions contained in this statute, and requested that the Commission
determine whether its La Paloma Generating Project! is exempt from the Notice of Intention
(NOI) requirements of PRC, 8§ 25502. Petitioner contended that the proposed project is the
result of the creation of the California Power Exchange (PX) which solicits energy bids on an

hourly basis. The project will be operated to sell all or some of its output to the PX.

The Energy Facility Siting Committee (Committee) scheduled a hearing on July 21, 1998, to
consider the Petition. In accord with Commission regulations,2 the Committee served the
Petition upon individuals, organizations, and businesses identified as "interested parties" in the
Petition, as well as upon other persons and entities appearing on appropriate separate mailing

lists.

1 |_a Paloma Generating Company proposes to construct and operate a nominally rated 1,048 MW natural gas-fired

facility, which will be located near abandoned oil wells in an oil production area of Kern County, two miles east of
the town of McKittrick and approximately 35 miles west of Bakersfield. (7/21/98 Reporter's Transcript p. 13 [RT
—D

2 Cal. Code of Regs., tit. 20, § 1232.



The Notice recommended that all parties wishing to participate in the proceeding file written
statements by July 15, 1998. The Committee also issued a Request for Clarification, dated June
29, 1998, that directed the parties to provide clarification and answers to several inquiries
regarding the nature of "competitive solicitation or negotiation” relative to the proposed
powerplant and the PX. Both Petitioner and Commission Staff filed position statements and

responses to the Committee's inquiries.

At the July 21 hearing, Petitioner provided testimony supporting its contentions. No one
present objected to the testimony or offered countervailing evidence. Staff provided testimony

regarding the nature of the electricity market established by the PX.

Based on the written statements filed prior to the hearing and on the testimony at the hearing, the
Committee issued this Proposed Decision on July 31, 1998. It was accompanied by a Notice
that the full Commission would consider the Proposed Decision at its regularly scheduled
Business Meeting on August 12, 1998.

I1. APPLICABLE LAW

A. Statutory Requirements.

Public Resources Code section 25502 provides in pertinent part that:

Each person proposing to construct a thermal powerplant...shall submit to the
commission a notice of intention to file an application for the certification of the
site and related facility or facilities.3

The purpose of the Notice of Intention (NOI) requirement, which is explained in the

3 The Commission generally has 12 months from the time an NOI filing is accepted in which to conduct this
review. (PRC, § 25516.6(a).)



Commission's regulations, is to provide an open planning process in which the applicant,
interested agencies, and members of the public have the opportunity to review the principal
environmental, public health and safety, socioeconomic, and technological advantages and
disadvantages of potential sites for the proposed project. (Cal. Code Regs., tit. 20, 8§ 1721). The
NOI process also addresses the issue of whether a proposed project is needed under the
Commission's assessment of electricity demand adopted pursuant to Section 25305 et seq. of the
Public Resources Code. (PRC, § 25502).

Successful completion of the NOI process, which would include approval of at least two specific
site locations and a preliminary determination of need, is generally a prerequisite to the second
stage of powerplant licensing, i.e., the Application for Certification (AFC). Pubic Resources
Code section 25540.6, however, exempts certain projects from the NOI process and allows them
to proceed directly to the AFC stage.# Projects eligible for this expedited licensing process

include:

...a thermal powerplant which is the result of a competitive solicitation or
negotiation for new generation resources and will employ natural gas-fired
technology... . (PRC, § 25540.6(a)(1).)

Petitioner contends its proposed project fits within this provision.

B. Policy Guidance.

The Commission has authority to explain its interpretation of pertinent statutory or regulatory

provisions. Typically, such elucidation occurs in the biennial Electricity Report (ER), the most

recently adopted of which is controlling for powerplant proposals filed during an ER's operative

life. In the present instance, this guidance appears as part of the 1996 ER in which the

4 In this instance, the Commission must issue a Final | i censi ng deci sion within 12
nont hs (PRC, § 25540.6(a).)



Commission stated:

For gas-fired powerplants which are the result of competitive solicitations or
negotiations, we will continue our process for granting exemptions from NOI
requirements to such projects. (ER 96, p. 75, Endnote 1).

The Commission policy expressed in ER 96 is consistent with the views contained in ER 94 and
the Addendum to ER 94 supporting the development of a competitive market in the production
and sales of electricity. Moreover, there is no indication in ER 96 that the Commission intends

to evaluate NOI exemptions differently than they were evaluated under ER 94.

In the Addendum to ER 94,5 the Commission clarified "...its policy regarding the eligibility of
natural gas-fired plants for an exemption from the Notice of Intention (NOI) under Public
Resources Code section 25540.6(a)(1)."6 It should be noted that the Addendum was drafted in
response to legislation that amended Section 25540.6 of the Public Resources Code by, interalia,
repealing previous requirements that limited the NOI exemption to projects under 300 MW and
also adding the provisions allowing NOI exemptions for natural gas-fired projects that are "the
result of a competitive solicitation or negotiation.” (AB 1884; Statutes of 1993) In the
Addendum, the Commission stated that AB 1884 "...reflects the...view that the 12-month period
for an NOI should not hamper or delay the development of competing natural gas-fired

powerplants."?

In concert with this statement, the Commission expressed its preference for a "...broad

S The Commission unanimously adopted the "Addendum to ER 94" (Docket No. 93-ER-94) on February 14, 1996
(Order No. 96-0214-09).

61994 ER Addendum, Revision 1, p. 1.

71d., p. 2.



construction of what it means to be 'the result of a competitive solicitation or negotiation™.8
This preference includes the specific direction that "...it is appropriate to consider realistically
the many forms that competitive solicitations and negotiations are likely to take in a competitive
electricity market."® The Commission offered further guidance by providing examples of actions

constituting a "competitive solicitation":

For example, a ‘competitive solicitation' may be conducted not only by a utility,
but also by organized pools of consumers. Similarly, what results from
‘negotiation' may cover a variety of negotiated situations ranging from a project
with a traditional power purchase agreement to one offering to sell into an
established power pool on a real-time basis.10
The Commission also announced that requests for an NOI exemption will be considered on a
case-by-case basis, through the investigation process already existing in the regulations.ll Based
on this policy, the Commission has determined that four proposed merchant powerplant projects

are exempt from NOI requirements.12

The second major element of policy guidance provided by ER 94 concerns the integrated

assessment of need determination that has typically been addressed in the Commission's

8 Ibid.

9 1bid.

10 1d., pp. 2-3. This policy logically anticipates the PX which

was created by AB 1890 (Stats. 1996) to serve as the clearinghouse
for the conmpetitive market by providing an "efficient conpetitive
auction open...to all suppliers... ." (Pub. Wil. Code, 8§ 355).

111d., p. 3; see Cal. Code of Regs., tit. 20, 88 1230- 36.

12 Otay Mesa (Order No. 96-1211-6); High Desert (Order No. 97-0305-04); Calpine (Order No. 97-0625-02); and

Sunlaw Cogeneration Partners | (Order No. 97-1105-02). In each of those proceedings, the petitioners submitted

letters of intent indicating evidence of negotiations to sell power directly to wholesale or retail power markets.



Electricity Reports. In this regard, the Commission stated:

We regard AB 1884 as an important change in the philosophy underlying

the requirement of need conformance, in which the Legislature has

indicated that the forces of competition are an adequate (and perhaps

superior) alternative to governmental attempts to determine what is in the

best interests of ratepayers. (ER 94, p. 133).
In ER 96, the Commission continued the essence of ER 94's hands-off approach for proposed
powerplants that do not put ratepayers at financial risk. (ER 96 at p. 71). The only need
criterion adopted in ER 96 was to limit the total amount of megawatts permitted on a statewide
basis during the pendency of ER 96 to 6,737 MW. (Id., pp. 71-72). Further, the Commission
announced that demonstrating conformance with the integrated assessment of need should be
simplified so that "need conformance™ does not stand in the way of investors willing to risk
capital. (ld., p. 73). The Commission anticipated, however, that conditions may change in the
long term and it may eventually be appropriate to impose more stringent need requirements for

power facilities. (Ibid.)

I11. SUMMARY OF PARTIES' POSITIONS

In the present matter, La Paloma asserts that the project will sell all or some of its energy to the
PX which solicits energy bids on an hourly basis. Since the PX has only recently begun
operations13, however, the assertion that hourly bids for energy sales constitute a “competitive
solicitation or negotiation for new power resources” is a matter of first impression for the
Commission. In consideration of the issues raised in La Paloma's Petition, the Committee issued

the following inquiries to the parties:14

13 Although the PX was slated to commence operations on January 1, 1998, the Commission takes administrative

notice that the bidding process actually began on March 31, 1998. (See, Pub. Util. Code, § 330(1)(4)).

14 See, June 29, 1998, Request for Clarification.



1. Is it Petitioner's position that the proposal to construct and operate a new gas-fired
merchant powerplant to sell energy through the California Power Exchange creates an
irrebuttable presumption that such proposal is the result of a competitive solicitation or
negotiation?

2. What specific elements of the PX process support the conclusion that solicitations from
the PX constitute a "negotiation™ for new generation resources?

a. What is Petitioner's registration status at the PX? If
Petitioner has not begun the registration process, what are
Petitioner's plans regarding registration and negotiation for a
"PX Participation Agreement™?

b. Is Petitioner negotiating with any other potential power
purchasers or power exchanges?

3. Explain the process by which the PX submits its "hourly" solicitations and how does the
existence of those solicitations indicate that Petitioner's project will be included in the
solicitation process?

a. Specifically, explain the bidding process relative to "day ahead" bidding
and "hourly™ bidding, and how the Petitioner's project is anticipated to
perform under both scenarios.

4. Is there a nexus between the PX's solicitations for "hourly bids" and the particular project
proposed by Petitioner, supporting the assertion that the project was proposed because
of these solicitations?

5. Explain how the Petitioner's negotiations will be affected by the Independent System
Operator's "congestion™ and "ancillary services" market activities.

Petitioner and Staff responded to these inquiries in their July 15 statements to the Committee.

At the Committee hearing, both Petitioner and Commission Staff provided oral and written

testimony and other evidence that was admitted into the record.l> As requested by the

Committee, the parties' testimony focused on the inquiries.

15 The Exhibit List is attached as Appendix A.



Petitioner. Petitioner sponsored sworn testimony6 and presented legal argument regarding the
relationship between the proposed project and the PX. No one objected to or discredited this

presentation.

Petitioner alleged that its proposed powerplant is the result of "the creation of the California
Power Exchange, which solicits energy bids on an hourly basis." (Exhibit 1). Petitioner asserted
that the PX functions as a forward market for electricity sales. The continuous nature of the
solicitations in the "day-ahead” and "hour-ahead” markets establishes a "marketplace where
negotiations of price and quantity exist” on the open market. (Exhibit 3, Response to Question
1). Petitioner asserted that the existence of the PX supports the development of merchant

projects such as La Paloma. (Ibid.)

In response to Question 1 (whether the proposal to construct a merchant powerplant to sell
energy to the PX creates an irrebuttable presumption that such proposal is the result of a
competitive solicitation), Petitioner argued that the Legislature could not have foreseen the
creation of the PX when Section 25540.6 was amended by AB 1884 in 1993 to require evidence
that a prospective project is "the result of a competitive solicitation”. AB 1890, however,
provides that the PX shall provide an efficient “"competitive auction” open to all power
producers. (See, Pub. Util. Code, § 355). Petitioner asked the Committee to conclude that
"solicitation” and "auction™ are fundamentally the same since both mechanisms were designed to
provide power at an acceptable price without the benefit of ratepayer support or guarantees.
Petitioner further argued that the auction would reward the lowest bidders, thus resulting in
competitive market pricing. The daily and hourly series of auction prices thus represent, in
Petitioner's view, a de facto negotiation between the market and the energy producer. (Exhibit 3,

Response to Question 1).

16 Testimony was provided by Roger Garratt, Manager, Project Development for the U.S. Generating Company

(US Gen) and Project Manager for the La Paloma project, and by Curtis Hatton, Manager, Market Assessment for
US Gen.



Petitioner recommended, however, that in the interest of caution, the Commission continue to
review requests for NOI exemptions on a case-by-case basis and not adopt a blanket exemption

for merchant projects. (Exhibit 3; RT: 27-28, 30-31).

In response to Question 2 (regarding how the PX process constitutes a "negotiation or
solicitation™) and Question 3 (regarding how the PX conducts business), Petitioner explained
that the PX presently conducts a "day ahead" market and is currently developing an
"hour-ahead" market. These events constitute a continuous competitive marketplace where

negotiations of price and quantity occur between suppliers and consumers. (Exhibit 3; RT: 22).

Regarding PX registration status, Petitioner argued that since La Paloma has access to the PX, it
IS not necessary to be formally registered. (RT: 29-30). Two affiliates of US Gen (La Paloma's
parent company), i.e., PG&E Energy Services and PG&E Energy Trading, are registered
participants who market and sell power on the PX. (Exhibit 3; RT: 16-17; See also, footnote 19,
below). Petitioner submitted a letter from PG&E Energy Trading-Power L.P. which indicates
that power produced by the La Paloma project can be profitably marketed on the PX. (Exhibit

4). Petitioner does not, however, have any firm power sales agreements in place. (Exhibit 3).

In response to Question 4 (regarding whether there is a nexus between PX "solicitations™ and the
La Paloma project) Petitioner argued that the liquid wholesale market created by the PX is
essentially a series of solicitations. (RT: 22). Since the PX operates with tens of thousands of
megawatts on an hourly basis, Petitioner's market forecasting analysis has shown that the
proposed project is viable as a baseload facility. (Ibid.) In response to Question 5 (regarding the
impact of "congestion™ and "ancillary services"), Petitioner asserted that the baseload project will
be impacted primarily by hourly energy prices, rather than congestion or ancillary service market

activities. (Exhibit 3; RT: 20-21).

Finally, Petitioner does not anticipate any risk to ratepayers in the construction and operation of

the proposed project. (RT: 18).



Staff. In its July 15, 1998 written statement, Staff agreed with Petitioner's assertions that the
project is a natural gas-fired powerplant that "meets the statutory test for being the result of a

competitive solicitation... . Staff asserted that the PX is the "very quintessence of a
competitive solicitation” based on Commission policy set forth in the Addendum to ER 94.
(Exhibit 7). Since the operation of the PX is an ongoing competitive solicitation in which La
Paloma intends to participate, Staff recommended that the Committee approve the Petition for an
NOI exemption. Staff also agreed with Petitioner that ratepayers are not at risk for this project.

(RT: 38-40).

IV. DISCUSSION

The Committee views its task in the present proceeding as a narrow one, i.e. to determine
whether the La Paloma Generating Project fits within the statutory requirements for an

exemption from the NOI review in light of existing Commission policy.

The statutory requirements are specified in PRC, § 25540.6(a)(1):
(@ Notwithstanding any other provision of law, no notice of intention is
required...for any of the following:
(1)...a thermal powerplant which is the result of a competitive solicitation or
negotiation for new generation resources and will employ natural gas-fired

technology... .

This provision contains both technological and market entry qualifications. La Paloma's project

is designed as a natural gas-fired combined cycle powerplant, nominally 1,048 MW in capacity.1?

17 The project consists of four power islands that include four separate combined cycle natural gas-fired turbine

generators, heat recovery steam generators with 100-foot tall stacks, steam turbines, and ancillary facilities. A new

13.6 mile, double-circuit, bundled 230 kV transmission line will be used to interconnect the project with the



This meets the technological requirement of the statute. Therefore, the sole remaining matter for
resolution is whether the project meets the market entry qualification, i.e. whether it is "the result

of a competitive solicitation or negotiation for new generation resources".

In determining whether the prospective project is "the result of a competitive solicitation or
negotiation”, we could take the view that signed (and thus negotiated) contracts or agreements are
a prerequisite to an NOI exemption. This, however, is neither necessary nor appropriate. In the
newly restructured marketplace, power sales may be negotiated with the PX on a real-time basis.
It would be unrealistic to require executed contracts or agreements in the context of the presently
developing market created by AB 1890 since a power producer will no longer necessarily sell to a
discrete consumer or utility but rather, through the PX, can effectively sell its power statewide.
Contracts with individual customers are similarly unrealistic at the present time due to the

evolving nature of electricity markets.

If, however, it is unrealistic to expect executed contracts or agreements in the present situation,
what will suffice to meet the statutory requirements? In the Addendum, the Commission has
anticipated the circumstances currently before us and directed a broad construction of the terms
"competitive solicitation or negotiation” under Public Resources Code section 25540.6(a)(1) in
order to advance declared legislative purposes.l® This statute includes a prospective element
which must be given effect, where appropriate, in order to be consistent with the state's recent

entry into the restructured electricity marketplace.

Therefore, we turn to credible indications that a project proponent is developing a project as the

Midway Substation. From Midway, the electricity will be transmitted through the existing distribution network.
(Exhibit 2).

18 |n adopting the Addendum, the Commission was presumably aware of the ambiguities inherent in the statute

which was amended in 1993 during the pendency of the BRPU. It is not the Committee's task to reopen
consideration of the Addendum, but only to apply its guidance in the present instance. See the Committee's
Additional Recommendation, below.



result of its business judgment, accompanied by a showing that negotiations - whether completed
or prospective - are a part of that judgment. The record shows that Petitioner is the wholly
owned subsidiary of U.S. Generating Company (US Gen), an established company with
significant experience and assets involved in power generation acquisition, development,
ownership, and operation.19 Two affiliates of US Gen have registered with the PX. PG&E
Energy Trading, the marketing affiliate, believes that "the power produced from a high efficiency
plant in the Western Kern County area can be profitably sold into the ... Power Exchange... . We
also believe that the output can be sold in the bilateral market for energy, which has developed
outside the exchange." (Exhibit 4). The fact that La Paloma has access to the PX and other
wholesale power markets through the affiliates of US Gen demonstrates the project's economic

viability and supports a finding that Petitioner has exercised good business judgment in this case.

A question was raised as to whether, as Petitioner argued, we can conclude that the project is the
result of a "competitive solicitation™ within the meaning of the Section 25540.6 and Commission
policy. AB 1890 established the PX to provide a "competitive auction”, resulting in competitive
market pricing at no risk to ratepayers. Informed business judgment anticipates the realities and
economics of the restructured market as envisioned by the Commission and, under these
circumstances, merchant facilities such as La Paloma will be developed to participate in the PX
auction. This auction consists of a series of virtually instantaneous negotiations in which power
marketers compete for the lowest bids in the “"day-ahead” and "hour-ahead” markets. (Exhibit 3,
Response to Question 3; Exhibit 7). We conclude, therefore, that the creation of the PX, which
promotes a competitive wholesale market, should be viewed as a continuing series of solicitations

or negotiations.

19 ys Gen is one of five business units under the PG&E Corporation: the other four include: PG&E Energy

Trading; PG&E Energy Services; PG&E Energy Gas Transmission; and the PG&E regulated utility. US Gen has
developed 18 power projects with a cumulative output of over 3,500 MW in commercial operation during the last
10 years. Although none of these 18 projects is located in California, US Gen was an active participant in the
California Public Utilities Commission's BRPU process, which included PG&E's regulated utility. Petitioner
expects that the affiliated companies of PG&E Corporation will primarily be responsible for the marketing and sales

of its energy production. (RT: 13-15).



This view comports with purposes of both Sections 25540.6 and AB 1890, i.e., to foster power
production that is competitively priced and does not put ratepayers at risk. At the present
time, power producers are no longer subject to the solicitation process that existed under the
Biennial Report Plan Update (BRPU); rather, that process was replaced by the competitive
market established by AB 1890. Both statutes, however, were intended as steps toward the
development of a competitive electricity market. We believe this goal must remain foremost

when interpreting the overall statutory scheme.

Accordingly, we conclude that La Paloma's project is the result of the competitive auction which
is a continuing series of solicitations or negotiations. While we conclude that a merchant plant
such as La Paloma, which may not put ratepayers at risk, would generally be eligible for an NOI
exemption, we wish to state clearly that we do not hereby establish an irrebuttable presumption
that all merchant plants can be deemed exempt. We will continue to review requests for NOI
exemptions on a case-by-case basis in accordance with the guidance of ER 96 which refers to the

process described in the Addendum to ER 94.

The necessarily prospective element inherent in the restructured electricity market and in the
potential for future sales to the PX and other customers, persuade us that Petitioner has satisfied
the market entry qualification of the statute. Therefore, in this case, and given the presently
emergent nature of the competitive marketplace, we believe Petitioner has demonstrated
sufficient indications of its viability to establish that La Paloma's proposed powerplant project is
the "result of a competitive solicitation or negotiation™ within the meaning of Public Resources

Code section 25540.6(a)(1).

On a procedural matter, the Committee notes that Petitioner filed an AFC for the La Paloma
project on June 10, 1998, prior to the July 21 Committee hearing on this exemption petition and
well in advance of the full Commission's action on the matter. Under the statutory scheme

established in the Warren-Alquist Act, a logical reading would conclude that the NOI and AFC



requirements constitute a two-stage process. (PRC, § 25502). The NOI process must be
completed before the AFC can be filed unless a proposed project fits within one of the specific

exemptions listed in PRC, § 25540.6.20

When La Paloma's AFC was filed on June 10, the Commission had not yet declared the project
exempt under this provision. Indeed, as in the previous four NOI exemptions, 21 this type of
case requires a hearing and Commission determination in order to ascertain whether a particular
project is factually eligible for the single phase AFC licensing process. If, in another case, an
applicant filed its AFC prior to Commission review of its exemption petition and that petition
were not granted, that hypothetical applicant's AFC would clearly be ineligible for processing.

The same logic applies to this matter.

Accordingly, we find that La Paloma is not eligible to file an AFC until the Commission has
issued a determination that the project is exempt from NOI requirements. We recommend,
therefore, that the AFC filing date occur after the Commission rules on the instant Petition, and
that the data adequacy review period commence as of the filing date. (See, Cal. Code of Regs., tit.

20, § 1709).

V. ADDITIONAL RECOMMENDATION

La Paloma's Petition represents, in the Committee's view, an extension of the NOI exemption

rationale that was first expressed in the December 1996, Decision on Otay Mesa's petition for an

20 The specific exenptions include: cogeneration; solar;

nmodi fication of existing facility; site specific; less than 100
MA or denonstration project. The remaining exenption is a
gas-fired powerplant that is the "result of a conpetitive
solicitation or negotiation."

21 geg, footnote 12, ante.



NOI exemption. (Docket No. 96-SIT-1). Although Otay was a participant in the BRPU process
which was addressed by the provisions of AB 1884, subsequent exemption decisions have
interpreted the criteria more broadly. In each case, the Commission was anticipating the type of
competitive marketplace that would actually develop. Nevertheless, we believe that each of
those decisions, including the present one, are consistent with the Commission's adopted policy

guidance in both ER 94 and ER 96.

In applying this guidance, however, we recognize that certain elements contained in that policy
may require reexamination and potential modification, reaffirmation, or clarification now that the
competitive marketplace has become a reality. For example, the Committee believes that
Commission policy as expressed in ER 94 and the Addendum may need to be further explicated
in light of AB 1890 and the application of the Addendum's principles more specifically addressed

by the Commission as direction to Committees, Staff, and project proponents.

Next, ER 96 presently contains a 6,737 MW limit for a needed generation resources. Based on
the current level of development activity, we believe it is reasonable to address the possibility
that projects seeking certification during the pendency of ER 96 could exceed this limit. Since the
Commission has indicated that it may be necessary to require a more rigorous showing of need
(ER 96 at p. 73), we submit that review of this matter should be accelerated in light of the large

projects that are already being filed.

Therefore, the Energy Facility Siting Committee shall immediately move to examine the
propriety and necessity of modifications to the NOI exemption process and offer

recommendations to the Commission as appropriate.

Further, it is recommended that the Commission reconvene the ER 96 Standing Committee for

the purpose of reviewing the integrated assessment of need standard adopted therein.



V. FINDINGS and CONCLUSIONS

Based on the totality of the record, we make the following findings and conclusions:

1)

2)

3)

4)

5)

6)

7)

8)

9)

10)

11)

The Commission adopted an "Addendum to the 1994 Electricity Report"” on February 14,
1996.

This Addendum sets forth policies and procedures which apply to the interpretation of
Public Resources Code (PRC) section 25540.6(a)(1) and are, on a case-by-case basis,
specifically applicable to individual Petitions seeking an exemption from the Notice of
Intention (NOI) provisions of PRC, § 25502.

The Commission adopted the 1996 Electricity Report (ER) which continued the policies
set forth in ER 94 and in the Addendum.

The California Power Exchange (PX) was created by AB 1890 to provide an efficient
"competitive auction” open to all power producers, resulting in competitive market
pricing at no risk to ratepayers. (Pub. Util. Code, 8§ 355).

The creation of the PX, which promotes a competitive wholesale market, may be viewed
as a continuing series of solicitations and negotiations, which are of the type reasonably
envisioned by the policy expressed in the Addendum and PRC, § 25540.6(a)(1).

The PX market, which began the competitive auction on March 31 1998, replaced the
solicitation process that existed under the Biennial Report Plan Update (BRPU).

Petitioner filed a Petition seeking an exemption from the NOI process in accord with the
policy guidance set forth in the Addendum and in compliance with the requirements of
Title 20, California Code of Regulations, sections 1230, et seq.

Petitioner proposes to construct a natural gas-fired combined cycle powerplant,
nominally rated at 1,048 MW.

The powerplant will be located in an oil production area of Kern County, 2 miles east of
the town of McKittrick, and approximately 35 miles west of Bakersfield.

The development of Petitioner's proposed powerplant as a merchant project does not put
ratepayers at risk.

Petitioner is the wholly owned subsidiary of U.S. Generating Company (US Gen), which
is one of five affiliated business units under the PG&E Corporation. US Gen has



(12)

(13)

14)

15)

16)

\\
\\

\\

developed 18 power projects with a cumulative output of over 3,500 MW in the last 10
years.

Petitioner has access to the PX market through the affiliates of US Gen.

Petitioner has demonstrated sufficient indications of market viability to establish that the
project is the "result of a competitive solicitation or negotiation."

The Warren-Alquist Act (PRC, 88 25500 et seq.) envisions a two-stage project review
process in which the NOI proceeding must be completed before an Application for
Certification (AFC) proceeding may commence.

Petitioner filed an AFC on June 10, 1998, prior to the Committee hearing and final
disposition of the instant Petition for an NOI exemption.

Petitioner's AFC is not eligible to be filed until the Commission adopts this Proposed
Decision granting the Petitioner an exemption from the NOI process.



We conclude that La Paloma's proposed powerplant project is the "result of competitive
solicitation or negotiation" for the sale of its power. Under these circumstances, and in light of
the factors mentioned above and discussed elsewhere in this Decision, the prospective La Paloma
powerplant qualifies for an exemption from the Notice of Intention as set forth in Public

Resources Code section 25540.6(a)(1).

Dated: July 31, 1998 ENERGY RESOURCES CONSERVATION
AND DEVELOPMENT COMMISSION

ROBERT A. LAURIE DAVID A. ROHY, Ph.D.
Commissioner and Presiding Member Vice Chair and Associate Member
Energy Facility Siting Committee Energy Facility Siting Committee



